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Penser la Loi 

A Précis 

 
 

Denis Baranger 

 
am very grateful to “Philosophy and Public Issues” and to 
the panel of reviewers for the opportunity to discuss my 
book. There is no greater privilege for an author than to 

be offered that chance and I very much look forward to the 
conversation that will ensue. 

I should begin with a remark on vocabulary. In the French 
language, ‘loi’ means generally ‘statute’ or ‘legislation.’ In order to 
translate the English word ‘law,’ it is generally preferable to use the 
French word ‘droit.’ So “penser la loi” does not mean “thinking about 
law”, but rather, “thinking about statutory law” or “thinking about 
legislation.” 

I should also attempt to offer a clear statement of the book’s 
purpose, as this may help clear up a misunderstanding. This is not 
a book about the history of the philosophical concept of ‘law’ or even of 
‘legislation,’ even less – as this would have other implications – 
about the philosophical history of the said concept. Neither is this a 
book on the legal history of statutory law. Both these wider 
projects would have been too ambitious, and in any case, they 
would not have solved the riddle I was trying to address.  

 

 

I 
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I 

Our legislative disenchantment 

Although this book is unapologetically an inquiry into the 
history of ideas, the question that gave rise to it is very much 
anchored in the present. I am fascinated by the role of legislation 
in the modern world: its qualitative as well as quantitative 
importance, but also the fact that legislation is perceived as a 
relative failure. In many western states, you can sense a great deal 
of disappointment with the way we make our laws. This is not only 
a disappointment with this or that piece of legislation. It is a more 
general phenomenon. We are dissatisfied with our legislation. At 
the same time, never in history has a civilization produced so much 
written law and regulations of all kind as ours. 

The purpose of this book is to come up with an explanation for 
this legislative disenchantment. We experience it nearly every day. 
Democratic elections are the high tide of legislative enthusiasm. 
Public opinions express faith in the legislative platform of a party 
or a certain leader. Then that party and/or its leader get to power 
and accomplish, to a certain extent, that program. And then, the 
enchantment wears off: public opinion turns against statutes 
before they are even enforced, or in the course of their 
enforcement. Disenchantment about legislation has won the day. 

 

II 

A historical problem 

Why are we entangled into such a tricky relationship with our 
laws? The book makes the claim that in order to solve it we must 
stand at the crossroads between, on one side, the history of 
philosophical and political ideas and, on the other side, the history 
of legislative practices. 
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Nothing resembles more our modern bemoaning of bad, overly 
lengthy, too frequently amended, incomprehensible, internally and 
systemically chaotic legislation than the similar condemnations 
expressed in the past. From the Romans onwards, everybody, it 
seems, has deplored the chaos of laws. I call this a long-term 
‘topos’ of our legal psychology. And it raises a serious question: 
when the same claim is brought forward today, can we accept it as 
an objective statement of a social phenomenon? To take only the 
frequently articulated critique that there are “too many laws”: is it 
possible to establish a mathematical ratio between the social need 
(or demand) for legislation and the amount of statutes that end up 
in the statute book? The answer is clearly, I think, that it is not. 
The problem is not an objective – i.e. scientifically observable – 
one. It is a cultural problem, rooted in our history. 

The book’s approach is to focus on the relationship between 
actual legislation and the intellectual projects that have, over time, 
tried to shape it. The ambition of the book is to show 
contemporary statutory law as the offspring of past intellectual 
projects as well as past historical practices. Legislation epitomizes 
in my view a human endeavour, which unites theory and practice 
in a very intricate fashion. The book is not based on certain 
assumptions about the relationship between theory and practice in 
the case of law – except, maybe, in a nutshell, that, when it comes 

to understanding social practices, metaphysics matters1 – but it 

sketches out certain ties, certain ways in which theories and 
practices interact in the field of law and politics. Especially, modern 

 
1 Or, in other words, that the metaphysical constructs of a certain age are a key 
to the understanding of the practical reason of the same age (or a later one). 
Practices matter no less, certainly, and the relation between the two is not one 
of causal influence. But the strategy of setting aside metaphysics, and more 
generally philosophical ideas, from the analysis of society and social 
transformations is not a successful one. 
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philosophy has evolved into a new kind of practical reason aiming 
expressly at influencing social practices, governing conducts and 
transforming concrete reality. But one should never overlook the 
fact that, on the other side of the fence, legal practice is based on 
a deeply rooted theoretical self-understanding of the legal world: 
lex est vera philosophia. 

 

III 

A roadmap 

There are four parts to the book. To sum up: Part I is devoted 
to a fairly general outlook of the emergence of a new conception 
of legislation, which can be delineated as a complex of 
philosophical projects and legal ideas – as this book is very much 
based on the premise that law is first and foremost a matter of 
ideas, even before it is about rules or norms. Part II is concerned 
with what one may call the “creative dead end” (impasse créative), the 
fruitful inability of classical political philosophy in the eighteenth 
century to pave the way for the practice of legislation in the 
modern state. Whatever Montesquieu and Rousseau contributed 
to the idea of legislation, it is suggested, they cannot be held to be 
the forefathers of our modern statute book. Who, then? Part III 
considers an important group of suspects: the whole gamut of 
intellectual projects that have, in the long eighteenth century, 
shared the premise that legislation could be made into a science, or 
at least the object of a rational approach. Mapping out the field, 
which is now all but forgotten, of those sciences of legislation, is 
not easy. There are several ways to understand the idea of a 
legislative rationality. One is metaphysical and rooted in German 
idealism. The book tries, amongst other things, to re-evaluate that 
approach by offering a more nuanced vision of the eighteenth 
century German “philosophical codes.” More nuanced, that is, 
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than the very critical depiction given by twentieth century liberal 
thinkers such as Isaiah Berlin, Michael Oakeshott or Friedrich 
Hayek. Another current is clearly empiricist and will give rise to the 
utilitarian school of thought. The key names of the latter school 
are Cesare Beccaria and Jeremy Bentham. The sciences of 
legislation are neither a full success nor a complete failure. It has 
not succeeded: our legal science is still that “lawless science of our 
law” that Tennyson has chanted in 1793.2 It is not a complete 
failure as the requirement of rationality still plays a major role in 
our public sphere. The influence of Beccaria and Bentham still 
matters. Yet one would be hard pressed to say that their views have 
entirely won the day. Rather, the pendulum has swung in the other 
direction: those rationalist ideas have been fought – mostly 
successfully – by the return of “lawyer’s law” and the traditional 
ways of approaching legislation that have prevailed in long-term 
legal culture. Also, the rise of political economy and liberal thought 
have gone down the same path, as I try to show in the book’s last 
two chapters.  

 

IV 

Legislation ancient and modern 

I will not aim at summarizing the first three chapters as they 
mostly aim to adduce adequate empirical and historical evidence in 
order to show in what way the new concept of legislation differs 
from that obtaining in pre-modern Europe. This is a difficult case 
to make as there is no clear timeline and no clear-cut turning point 
at which one could safely say that ‘modern’ legislation has 
appeared. Yet there are certain things that it seems safe to say. First, 
the idea – as put forward, for instance, by Friedrich Hayek –, that 

 
2 “The lawless science of our law, / That codeless myriad of precedent, / That 
wilderness of single instances.” Alfred Lord Tennyson, Aylmer’s Field. 
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legislation is a new development in western legal history while 
some kind of unwritten common law had prevailed previously 
appears unsustainable. Second, I have tried to hammer out a model 
of premodern legislation which is based on two main ideas. First, 
premodern legislation was based on pouvoir édictal. Pouvoir édictal was 
not the same as our legislative function. Rather, it was a manner 
for the Prince to deliver ‘justice’ under many different forms. There 
was no single act of State that could be singled out as legislation. 
Rather, there were many different legal formats (letters patents, 
ordinances, ‘constitutions,’ proclamations, letters de proprio motu, 
etc.). Second, there was a discrepancy between this haphazard 
practice of legislation and a more grandiose “princely metaphysics” 
(métaphysique du Prince), an expression which I have coined to denote 
a set of quasi-theological principles that justified the King’s 
legislative power. Legislation was irregular and mostly corrective. 
But at an abstract level premodern Kings already affirmed their 
legislative power in a very assertive way. 

The modern “legislative state” is one in which all these 
component parts of the premodern model are more or less 
reversed. I can only summarize here what the new framework 
looks like. Modern legislation involves a specific normative format 
(preamble, rational plan, separate articles,...) based on the 
Hobbesian model of law as a manifestation of the sovereign’s will. 
It is also an instrument of government, which aims at furthering 
collective autonomy with two main goals: the maximization of 
well-being on one side; the promotion of individual rights, 
autonomy and dignity on the other side. I have called these the 
“categorical imperatives” of modern legislation. 

As a matter of fact, this new framework of legislation is one 
which is closely associated with the idea of government. My targets 
here are the ideas of Michel Foucault and notably the way in which 
he distinguishes – too sharply, in my view – sovereignty on one 
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side, “governance” and “disciplines” on the other side. This is a 
complex debate which I can only sketch out here. But basically, I 
find it difficult to accept that legislation and government were as 
firmly partitioned as Foucault is inclined to think. Rather, I try to 
adduce as many evidences as possible to the effect that legislation 
was indeed an instrument of government, and that it still is. 

 

V 

The Enlightenment: 

Towards a “Nouvelle Positivité” 

In the seventeenth century, this new concept of legislation 
becomes at the very least thinkable through a variety of cultural 
projects. The most significant one is the idea of legislation as a 
science. This idea of a science of legislation must be set in the larger 
context of a series of development that took place at the crossing 
between the seventeenth and the eighteenth century. This is a new 
context of law and politics for which I only have found a French 
name: “nouvelle positivité.” The reasons for this shift towards a new 
context of law and politics are at the same time intellectual and 
linked to more general features of political history. This new era 
has witnessed the rise of a new and fruitful relationship between 
law and politics. Its core features were: a new political stability, 
enabling the law to take a new form and become more effective; a 
new attitude of political philosophy with regard to power; a new 
legal philosophy: positivism; and, finally, a new moral project. 

Some major European states (France, England) or at least some 
geographical entities (Germany, Italy), have gained sufficient 
political stability to justify the sense that an era of chaos that had 
begun with the religious wars of the sixteenth century had come to 
an end. At least, there is now little doubt about the capacity of the 
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sovereign to create new laws. The philosophical ideas developed at 
the same time are following a characteristic inflexion. The problem 
for many authors is not so much to establish or discover the 
foundations of authority. Rather, thanks to the move towards what 
we now know as the sovereign state, political thinkers tend to 
acknowledge the sovereign and identify him as an omnicompetent 
legislator. 

European ‘philosophers’ in the eighteenth century are, in the 
main, reformist intellectuals who address political power-holders 
in order to suggest that they should aim at changing society. Many 
political writers do not question the legitimacy of kings and rulers. 
Instead, they try to take advantage of the state’s effectiveness in 
order to induce the sovereign to enact laws, create new social 
institutions, foster new social arrangements and social forms.  

At the same time, the modern concept of law as the will of the 
sovereign is now well established. Most of this concept of law 
could already be found in chapter XXVI of Hobbes’ Leviathan (“Of 
civil laws,” 1651): law is not a counsel but a command; the 
legislator is the sovereign (and vice versa); authority, not truth 
makes the law; law is identifiable through formal characters 
(“adequate signs”); law consists in the ‘meaning’ of acts of will and 
this meaning is to be identified through in the intention of the 
legislator. 

This new concept of ‘law’ as ‘legislation’ is very well suited to a 
project of governing human conducts which is itself in phase with 
a deep change in the moral orientation of European societies. 
Charles Taylor has insisted on this shift of moral thought towards 
ordinary mundane life and earthly pursuits. This move is not 
entirely separable from our present concern. Legislation as we 
know it is also a result of this transformation of moral ideas. This 
is the shift towards a greater concern for what Cesare Beccaria has 
called the “happiness of this mortal life.” 
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VI 

Montesquieu and Rousseau 

Three chapters in the book’s second part are devoted to the 
legacy of Montesquieu and Rousseau. I will not attempt to 
summarize them, as this would involve a long and somewhat 
intricate delving into their respective thoughts. But let me just 
clarify why they appear in the book. A French reader, who happens 
to be a philosopher, has recently questioned this very point: why 
pay homage to Montesquieu and Jean-Jacques Rousseau in a book 
mostly devoted to the sciences of legislation? The response is 
straightforward: because it isn’t one. This is a book about the rise 
of a new concept and practice of legislation in the modern age. In 
such a narrative, Montesquieu and Rousseau occupy a certain 
space, but one should be careful to say which one it is. In a nutshell: 
they are not the forefathers of modern actual legislation. L’Esprit 
des Lois and Le Contrat Social are by no means the blueprints for 
concrete lawmaking in modern European states. What they teach 
us is a different lesson. Each author comes up with a different, yet 
equally important, philosophy of political autonomy through 
legislation. Montesquieu’s political philosophy of legislative 
autonomy is well expressed, I believe, in a figure of speech that I 
analyze in depth in chapter 6 (“Comment parler des lois”). He speaks 
of the “lois romaines,” the barbaric laws or the feudal legislation 
as historical entities that are capable of a certain kind of agency: 
“the laws” do this and that, and through them, it is the “nation” 
that acts. Laws are the agents of the national character. It is as if 
individual lawmakers (emperors, kings, tyrants) had never existed. 
A direct link is established between a nation, or a people, and its 
laws. What Rousseau does is, unsurprisingly, more complex and 
more ambiguous. The chapter insists on the balancing between the 
abstract part of his theory of laws, based on the general will, and a 
“concrete part,” which is less metaphysical and more empirical as 
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well as prudential: how Poland, Corsica or other sample polities 
should legislate their way towards freedom and virtue. However, 
the concrete part of Jean-Jacques Rousseau’s legislative theory is 
much less developed than the abstract part and does not always 
lead to the same conclusions. 

I have summarized the legacy of Montesquieu and Rousseau as 
being ‘monumental’ rather than ‘instrumental.’ They have aptly 
established legislation as the horizon of modern political 
philosophy. Yet they have not contributed to our legislative 
practice, which is much more instrumental than monumental. This 
is, for instance, the sense of my developments on Rousseau’s 
general will as operating as a kind of ‘screen’ – in the sense both of 
a theatre screen on which we project our political ideals and of the 
“souvenir écran” (Deckerinnerung) of psychoanalysts, which in fact 
hides what really takes place in parliaments and statute books.  

 

VII 

The legal apparatus of a modern society: 

From Beccaria to Bentham 

The landscape of political ideas in the Enlightenment is a 
remarkably variegated one. But, despite their diversity, many of 
these political projects share a certain insistence on legislation. This 
« legislation » could be the work of private drafters, or rather be 
enacted by a state authority. It could take the form of codes which, 
more often than not, were announced rather than enacted. 

Yet legislation, the modern version of written law, is one of the 
horizons of modern enlightenment. The desire to legislate could 
be triggered by philanthropy – a desire to improve the human 
condition and reach a “science of human happiness” – or by a wish 
to regenerate society. Be that as it may, in the melting pot of 
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enlightenment ideas, legislation appears as the jack of all trades, the 
universal vehicle of political and moral projects. There is little 
surprise, then, that so many authors of that age may have agitated 
the idea that legislation should be turned into a science. The book 
attempts to describe this landscape before focusing more 
particularly on two great personalities: Cesare Beccaria and Jeremy 
Bentham. 

They could not be more different and, in a sense, more 
complementary. Beccaria only contributed a small book of less 
than two hundred pages: Of Crimes and Punishments. Yet despite this 
apparently small achievement Beccaria is undoubtedly one of the 
midwives of modern legislation. The book is also remarkable by its 
insistence on concrete legislation, and its details. It is an 
outstanding example of the kind of intellectual shift I have tried to 
depict earlier on. Unlike Bentham, Beccaria does not aim at 
drafting a private codification. He is very much addressing his 
thoughts to the legislator, but does not wish to substitute his own 
work to that of the actual legislator. 

Beccaria’s legacy takes another form. My claim is that he stands 
as the creator of a theory of justice through legislation. Beccaria is 
a fox rather than a hedgehog: he builds his critique of existing 
criminal law on several principles rather than just one. The 
dominant atmosphere in Crimes and Punishments is empiricist. 
Beccaria draws heavily on Locke. At the same time, this does not 
prevent him from drawing on a metaphysical understanding of 
legislation. While he poses as a follower of Locke, Beccaria also 
claims that there are some “necessary relations” in nature. He also 
speaks of the “decrees which nature has put in the immutable 
relations between things.” 

The entry point into Beccaria’s theory of justice could be found 
in one of the sentences in Crimes and Punishments: one should aim, 
says he, at bridging “the gap between the laws and the natural 
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sentiments of men.” I will not go into the details of the intellectual 
foundations of Crimes and Punishments. But the idea of a potential 
contradiction in thought that, as a matter of historical opportunity, 
solves a concrete problem and defines a certain “moment” in time 
is appealing to me. I have also used it to describe, later in the book, 
the “moment Portalis” as a transaction between the lawyers’ law of 
the Ancien Regime and the revolutionary and Napoleonic eras.  

Bentham did the exact reverse of Beccaria: he wrote thousands 
of pages of legislation and arcane legal theory. He should be 
credited for thinking through many aspects of the modern state. 
He has theorized the moral theory of utilitarianism as well as many 
practical aspects of concrete legislation. He is far from ignoring the 
practicalities of law. 

My approach to Bentham makes the claim that at the core of 
his overall project, there takes place a gigantomachy between two 
Gegenbegriffe (counter-concepts): irrationality vs rationality. He sees 
contemporary social arrangements as deeply irrational. His 
response to this state of affairs is a fully-fledged project of 
rationalizing human action. Bentham’s theory fits quite well into 
what James Tully has called a new framework of “governing 
conducts” in the modern era, in which legislation plays a central 
role. Bentham is certainly one of those who have achieved this 
result, by placing legislation at the forefront of the utilitarian ruler’s 
strategy of welfare maximization.  

 

VIII 

The return of “lawyers’ law” 

Bentham has influenced the Victorian reformers and later 
technocratic thinking. Beccaria has had enormous influence on 
penal reform up to the present day. The sciences of legislation may 
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have failed as such but they have paved the way for modern 
technocracy and social engineering. The project of welfare 
maximization has been taken up by economics and economic 
policies. Yet to a large extent, law has remained what it was: an 
internal project of rationality (Coke’s “artificial reason of the law”) 
that was extremely reluctant to become a subordinate instrument 
for the social sciences. The sciences of legislation aimed at taking 
power away from the class of professional lawyers which was 
subject to a direct and scathing critique in the later Enlightenment 
(Bentham, Beccaria, French Revolution,…).  

But philosophical reformers failed to acquire the « know how » 
with which to implement legal reform in social life. The scientific 
approach to legislation has collapsed because it has not been able 
to offer a substitute of to the time-worn methods of legists when 
it came to making and implementing laws. The capacity to « govern 
men » in private arrangements (drafting deeds or sales of land) or 
in public lawmaking (drafting regulations, ordinances, decrees, 
statutes,…) has remained with the professional experts.  

The science of lawmaking and lawfinding has always remained 
the business of the class of professional lawyers and state legists. 
This return of professional lawyers and lawyers’ law was 
accompanied with a return to a more traditional understanding of 
reason and legal rationality. These jurisperitii (legal experts) were not 
mere practitioners. They had a jurisprudence and a social theory of 
their own, which was mostly based on pre-modern natural law and 
aristotelian philosophy. The legal rationality of the past thus made 
a remarkable return. 

Classical philosophy understood ‘true’ law (vera lex) as ‘right’ 
reason (“recta ratio”) guided by a moral “upright intention.” It is 
important to observe that this understanding of legal rationality has 
made a significant come back in law and legislation in the late 
eighteenth century and in the nineteenth century. This is true of 
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the drafters of the French civil code of 1804. Most of them were 
trained during the late Ancien Régime (Portalis, Bigot de 
Préameneu,…) and were versed in the writings of French 
eighteenth century legal writers (Domat). In fact, many of the 
French revolution’s legal experts had a similar training. 
Revolutionary law was not drafted under the guidance a 
revolutionary legal science, something which in fact never existed. 
We can also witness this return of traditional legal science in the 
English speaking world. In England, the “common law mind” has 
never lost any ground. In the U.S., a very prudential approach to 
legislation prevailed in the early years of the American Republic. 
Finally, a quite similar narrative, with a very different intellectual 
background could be written about Germany. 

 

IX 

Economists and classical liberals 

I won’t even try to sketch the shift from the eighteenth century 
projects I have covered and modern political economy. Political 
economy has acted as an external rationality, aiming at constraining 
lawmaking from the outside. This process is based on what I see 
as a divergence between legal rationality and economic rationality. 
A good example is the move from Adam Smith’s “science of a 
legislator” to David Ricardo’s “political economy.” Smith’s 
somewhat unclear intellectual project has not succeeded. With 
Ricardo, political economy has diverged from law. 

The last chapter in the book is devoted to the ‘blindness’ of 
classical liberal authors, especially Benjamin Constant, on the topic 
of legislation. Based on an analysis of certain key texts, I try to 
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show that Constant,3 and after him an entire thread of classical 

liberal thought , has not been able to see that the modern industrial 
and individualist state stood in dire need of a great volume of 
legislation. The classical liberal – and today neo-liberal and 
libertarian – denunciation of abundant legislation is a self-defeating 
myth. Modern capitalism and the modern individualist society 
stand in need of a plentiful supply of legislation, as the historical 
evidence adduced in the book attempts to demonstrate. There is 
no way back: we will never be able to do without a thick statute 
book. And if we do, other types of regulations will take over, at the 
expense of the democratic added value of representative 
parliaments. If this book serves only one purpose, it might be – or 
so I would hope – to dispel the mythology of a state that would 
legislate “only with a trembling hand.” 

 

 

Université Panthéon Assas Paris II 

Institut Michel Villey 

 
3 But not all the classical liberals. Notably Tocqueville, on whom I plan to 
publish a separate piece in the future, stands out in this regard as a supporter of 
moderate legislation. 


